Virginia Department of Socia Services October 8, 1999
Proposed Regulations 22 VAC 40-260
Agency Placement Adoptions— Subsidy

22 VAC 40-260-10. Definitions.

The following words and terms, when used in this chapter, shdl have the following meaning, unless the
context clearly indicates otherwise:

"AFDC" means the Aid to Families with Dependent Children Program.

"Adoption" meansalegd processin which aperson'srights and dutiestoward birth parents are terminated
and amilar rights and duties are established with anew family.

" Adoption assi stance agreement” means awritten agreement between the agency and adoptive parentsthet
isbinding on both parties. An adoption ass stance agreement may be for afederd, state or local subsidy, a
gtate or loca subsidy, or a conditiona subsidy.

"Agency" means aloca Department of Public Welfare or Socia Services.

"Agency placement adoption” means an adoption in which a child is placed in an adoptive home by an
agency or child placing agency which has custody of the child.

"AREVA" meansthe Adoption Resource Exchange of Virginiawhich maintainsaregistry and photo-lising
of children and families waiting for adoption.

"Child" means any person under 18 years of age.

"Child-placing agency" means any agency licensed to place children in foster homes or adoptive homes.
"Child with specid needs' means any child in the custody of an agency or child placing agency who:

A. tslegaly-free-for-adoption;-and The state has determined that the child is unlikely to return home

because of termination of parenta rights;
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characterigtics that make the child hard to place including:

1. Physicd, mentd, or emotiona condition existing prior to adoption;

2. Hereditary tendency, congenital problem or birth injury leading to substantia risk of future
disability;

3. Individud circumstances of the child related to age, racia or ethnic background or close
relaionship with one or more sblings or foster parents.

C. Has had reasonable efforts made to place the child for adoption without subsdy.

D. For whom the above conditions were present at the time of adoption, but not diagnosed until after
entry of thefina order of adoption, and no more than one year has e gpsed since the diagnoss.

“Department” means the Virginia Department of Socid Services.
"Findization of the adoption” means the court process of sanctioning the adoption which begins with the
filing of a petition and ends with the entry of the final order of adoption.
"Maintenance payments' means payments made to adoptive parents on behdf of achild with specia needs
to hep with daily living expenses.
"Nonrecurring expenses' means expenses of adoptive parentsdirectly related to theadoption of achildwith

specid needs including, but not limited to, attorney fees directly related to the findization of the adoption;
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trangportation; court costs, and reasonable and necessary fees of child placing agencies.

"Specia service payments' means payments or services provided to help in meeting the child's physicd,
mental, emotiond, or dental needs.

"SS" means Supplementa Security Income.

" Subs dy/adoption assistance’ meansamoney payment or services provided to adoptive parents on beha f

of achild with specia needs.
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22 VAC 40-260-20. Subsidy.

An adoption ass stance agreement shall be executed by the agency or child placing agency for dl children
who have been determined digible for subsidy.

A. Deaemining the Child' s Higibility Before Legd Adoption.

1. Badic Eligibility

The child mugt be:

a. under 18 years of age;

b. inthe custody of alocal board of public wefare/socia services or licensed, private child placing

agency a the time the petition for adoption is filed; and

c. placed by the local board of public welfare/social sarvices or licensed, private child placing

agency with the prospective adoptive family for the purpose of adoption, except for those

stuationsin which the child has resded for 18 months withfoster parentswho file apetition for

adoption under Section 63.1-221 of the Code of Virginia.

2. Determining the-child'sdligibility-for-subsdy: that the child has specia needs.

The agency or child-placing agency shdl determine that:

a The child cannot be returned home because parental rights have been terminated:;
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b. The child has individua characteristics which make the child hard to place for adoption due to

one or more of thefollowing:

(2) Physicd, mentd, or emotiond condition existing before legd adoption;
(2) Hereditary tendency, congenita problem or birth injury that could lead to afuture disability;
(3)—ssixyearsof-age-orolder— Is eght years of age or older;

(4) Isamember of aminority or mixed racid heritage and three years of age or older;

(5) Isamember of asbling group that isready for placement at the sametime andthat should

not be separated; and

(6) Has sgnificant emotiond tieswith foster parents with whom the child hasresided for &t least
12 months; when the adoption is in the best interest of the child and when the subsidy is
necessary to consummeate the adoption by these foster parents.

b.c. Makereasonable effortstofirstplace Reasonabl e efforts have been made to place the child

with appropriate adoptive parents without subsidy. A reasonable effort:
(1) Shal be made except when it would be againgt the best interest of the child because of
factors such as the exisence of sgnificant emotiona ties with foster parents;

(2) Shdl be consdered madeif:
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the specid needs of the child have been discussed with the family and it is mutudly

determined that the family cannot adopt the child without financia assstance.

B. Determining the child' s digihility after lega adoption:

& 1. The child mugt have a physicd, mentd or emational condition that was present at the time of

adoptive placement; or

b: 2. The need for subsdy results from a hereditary tendency, congenita problem, or birth injury; and

€ 3. Inether aor b no more than one year has elgpsed since the diagnosis was made.

B.C. Determining the type of agreement for which the child is digible. The types of subsidy for which a
child can be digible are;

1. A federa subsidy. Thistype of subsdy isused for childrenwhosefoster care expensesare paid from
federd and gate funds. A federd/state subsidy agreement shall be executed for any specia needs
child who meets digibility requirements for AFDC, AFDC-FC, or SSI.

2. A gtate subsidy. Thistype of subsidy isused for children whose foster care expenses are paid from

date funds.
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G- D. Determining the types of payment to be made.

Adoption ass sance payments must be negoti ated with the adoptivefamily taking into consderation
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the needs of the child and the circumstances of thefamily. In congdering thefamily’ scircumsances,

income shal not be the sole factor. Family and community resources must be explored to help

defray the costs of adoption assstance.

There are three types of payment which shal be made on behdf of achild who isdigible for subsdy. The
amount of payments made and services provided shall not exceed what would have been paid or provided
had the child remained in foster care. The types of payment include:
1. Maintenance payments.
a A maintenance payment shdl be approved for dl children who are digible for subsidy,-except

. unless the adoptive parent or parents

& b. Maintenance payments shdl not be reduced lower than the amount specified in the initid

subsidy agreement, unless requested by the adoptive parents.

e ¢. A maintenance payment may be paid for specid services provided directly to the child by the

adoptive parents. These are sarvices provided by the parent to meet the specia needs of a

child. They aredistinct from basic maintenance and supervison. The parentsshal be qudified
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by experience or specific training to perform such services. Thisitem may be paid in addition

to the basc maintenance payment.

£ d. Increases in the amount of payment shell be made when the child is recaiving the maximum

dlowable basc maintenance payment and:

(1) A child reachesahigher age grouping, as specified in foster care policy for maintenance
payments, and

(2) Statewide increases are approved for foster care maintenance payments.

f. Payments shdl be made directly to the adoptive parent or parents on amonthly basis.

2. Specid service payments:
a A specid sarvice payment is used to help in meeting the child's physical, menta, emotiond, or
dental needs.

b. Types of expenses that are gppropriate to be paid include:
(1) Medicd, surgicd, or dentd;
(2) Equipment such as prosthetics, braces, crutches, hearing aids, eyeglasses, €c.,;
(3) Individud tutoring or remedid educationa sessions, books or equipment;
(4) Psychologicad and psychiatric evauations and treatment;
(5) Speech, physical, and occupational therapy;
(6) Premiumsfor amgor medica insurance policy for achild, if thechild isnot covered by a

family policys-and .
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7\ Specia-senvic

c. Specid service payments may be provided, at the discretion of the agency, for other services
needed to maintain the same level of sarvice that the child received in foster care.
d. A specid sarvice payment may beused for children digiblefor Title XIX and the Socid Services
Block Grant (SSBG) to supplement expenses not covered by Medicaid or when SSBG funds

are not available or do not provide adequate coverage.

£ e. Specid sarvice payments may be made directly to the providers of service or through the

adoptive parents. A bill or receipt shal be submitted before payment. The agency shal not be

respongible for bills or recel pts submitted later than Six months after the end of the month in

10
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which the service was rendered.

g-f. Providers shdl be approved according to requirementsfor purchase of service specified by the
Department of Social Services.
3. Onetime only payments:
Adoptive parents shal be reimbursed, upon request, for the nonrecurring expenses of adopting a
gpecid needs child.
a Nonrecurring expenses shdl include:
(1) Attorney feesdirectly related to the findization of the adoption-rette-exceed-areasonable
rete set by the Department of Social Services;,
(2) Transportation and other expenses incurred by adoptive parents related to placement of
the child. Expenses may be paid for more than one visit;
(3) Court cogts rdated to filing an adoption petition; and

(4) Reasonable and necessary fees of adoption child placing agencies—het-to-exceed-a

b. Thetotd amount of reimbursement for non-recurring expensesisbased on actua costsand shdll

not exceed $2,000 per child per placement.

¢. An adoption ass stance agreement shdl be signed and shall specify the services to be provided

under this section.

d. Payment of nonrecurring expenses may begin as soon asthe adoption ass stance agreement has

11
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been signed and the child is placed in the adoptive home. Payment may be made directly to

providers of service or to the adoptive parents for expenses they have incurred.
e. A bill or receipt shal be submitted before payment can be made. The agency shdl not be
regoongible for bills or recelpts submitted later than sx months after the end of the month in

which the expense was incurred.

D. Applying for subsidy.
1. Procedures for the child whose digibility is established before legd adoption.
a The adoption ass stance agreement:

(1) Shdl be executed within 90 days of receipt of the application for adoption assistance;

(2) Shdl be sgned before entry of the final order of adoption;

(3) Shdl specify theamount of payment and the servicesto be provided, including Title XI1X and
SSBG services,

(4) May be adjusted with the concurrence of the adoptive parents, in the event of changesinthe
needs of the child;

(5) Shdl remain in effect regardless of the Sate of which the adoptive parents are resdents at
any giventime; and

(6) Theinterests of the child shal be protected through the Interstate Compact on Adoption and

Medicad Assstance, should the adoptive parents and child move to another state while the

12
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agreement is effective.

2. Procedures for the child whose digibility is established after legal adoption.
The application procedures are the same as for the child whose digibility is established before
adoption except:
a The gpplication shdl be submitted within one year of the diagnoss,

b. The application shall be for a sate subsdy.

E. Maintaining respongbility.
1. The adoptive parent or parents shdl:
a Submit annudly to the agency or child placing agency an affidavit which certifies that:
(1) The child for whom they are recelving subsidy remainsin thelr care;
(2) They arelegdly respongble for supporting the child; and, if applicable,
(3) The child's condition requiring subsidy continues to exig.
b. Submit copies of dl bills or receipts for specid service payments made directly to the adoptive
parents.
2. The agency or child-placing agency shdl:

a maintain responghility for any payment or servicesidentified in the agreement, regardless of where

the family resides;

& b. inform prospective adoptive parents of the child'sdigibility for subsidy. Thisshdl includeafull

13
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disclosure of the services and payments for which the child is or may be digible;

b: c. Notify adoptive parent or parentswho arereceiving subsidy that the annua affidavitisdue. The
notification shal be sent to the adoptive parent or parents two months before the affidavit is due;
€ d. Inform adoptive parent or parents, in writing, that they have the right to gpped decisons
relaing to the child's digibility for subsdy and decisons relating to payments and servicesto be

provided.

14
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F. Terminating the subsidy agreement. The Adoption Assstance Agreement:

1. Shdl be terminated when the child reaches the age of 18 unlessthe child has:
a A physcd or mentd disability; or
b. An educationd delay resulting from a physica or menta disgbility. Thisshdl include educationd
delays resulting from a child's foster care circumstances.
c. If achild has one of the conditionsin aand b above, the agreement shdl be continued until the
child reaches the age of 21;
2. Shdl not be terminated before the child's 18th birthday without the consent of the adoptive parents
unless,
a Itisdetermined that the childisno longer receiving financia support from the adoptive parents, or

the child enters foster care; or

b. The adoptive parent or parents are no longer legally responsible for the child; or
¢. The child's condition requiring subsidy no longer exigts.
3. Shdl not beterminated if the child's condition improves but could deteriorate again. In this case, the

agreement shdl be suspended without a payment, rather than terminated.
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